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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 68
[FRL-5516-5]
RIN 2050-AD26

Accidental Release Prevention
Requirements: Risk Management
Programs Under Clean Air Act Section
112(r)(7)

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: The Clean Air Act requires
EPA to promulgate regulations to
prevent accidental releases of regulated
substances and reduce the severity of
those releases that do occur. EPA is
promulgating rules that apply to all
stationary sources with processes that
contain more than a threshold quantity
of a regulated substance. Processes will
be divided into three categories based
on: the potential for offsite
consequences associated with a worst-
case accidental release; accident history;
or compliance with the prevention
requirements under OSHA'’s Process
Safety Management Standard. Processes
that have no potential impact on the
public in the case of an accidental
release will have minimal requirements.
For other processes, sources will
implement a risk management program
that includes more detailed
requirements for hazard assessment,
prevention, and emergency response.

Processes in industry categories with a
history of accidental releases and
processes already complying with
OSHA's Process Safety Management
Standard will be subject to a prevention
program that is identical to parallel
elements of the OSHA Standard. All
other processes will be subject to
streamlined prevention requirements.
All sources must prepare a risk
management plan based on the risk
management programs established at the
source. The source must submit the plan
to a central point specified by EPA,; the
plan will be available to state and local
governments and the public. These
regulations will encourage sources to
reduce the probability of accidental
releases of substances that have the
potential to cause immediate harm to
public health and the environment and
will stimulate the dialogue between
industry and the public to improve
accident prevention and emergency
response practices.

DATES: The rule is effective August 19,
1996.

ADDRESSES: Supporting material used in
developing the proposed rule,
supplemental notice, and final rule is
contained in Docket No. A—91-73. The
docket is available for public inspection
and copying between 8:00 a.m. and 5:30
p.m., Monday through Friday (except
government holidays) at Room 1500,
401 M St. SW, Washington, DC 20460.
A reasonable fee may charged for
copying.

FOR FURTHER INFORMATION CONTACT:
Craig Matthiessen at (202) 260-8600,

Chemical Emergency Preparedness and
Prevention Office, U.S. Environmental
Protection Agency, 401 M St. SW,
Washington, DC 20460, or the
Emergency Planning and Community
Right-to-Know Hotline at 1-800-424—
9346 (in the Washington, DC,
metropolitan area, (703) 412-9810).

SUPPLEMENTARY INFORMATION: Judicial
Review. Accidental Release Prevention
Requirements: Risk Management
Programs Under Clean Air Act Section
112(r)(7) were proposed in the Federal
Register on October 20, 1993 (58 FR
54190). A supplemental notice was
issued on March 13, 1995 (60 FR
13526). This Federal Register action
announces the EPA’s final decisions on
the rule. Under section 307(b)(1) of the
Act, judicial review of the Accidental
Release Prevention Requirements: Risk
Management Programs is available only
by the petition for review in the U.S.
Court of Appeals for the District of
Columbia Circuit within 60 days of
today’s publication of this final rule.
Under section 307(b)(2) of the Act, the
requirements that are the subject of
today’s notice may not be challenged
later in civil or criminal proceedings
brought by the EPA to enforce these
requirements.

Regulated Entities

Entities potentially regulated by this
action are those stationary sources that
have more than a threshold quantity of
a regulated substance in a process.
Regulated categories and entities
include:

Category

Examples of regulated entities

Chemical Manufacturers
Petrochemical

Other Manufacturing .........ccccoeceeeiiieee e

Agriculture
Public Sources
utilities ....ccoveeeeenns
Others ....ccccocvveenns
Federal Sources ...

textiles
Fertilzers, pesticides

Electric and Gas Utilities

Military and energy installations

Industrial organics & inorganics, paints, pharmaceuticals, adhesives, sealants, fibers
Refineries, industrial gases, plastics & resins, synthetic rubber
Electronics, semiconductors, paper, fabricated metals, industrial machinery, furniture,

Drinking and waste water treatment works

Food and cold storage, propane retail, warehousing and wholesalers

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
regulated by this action. This table lists
the types of entities that EPA is now
aware could potentially be regulated by
this action. Other types of entities not
listed in the table could also be
regulated. To determine whether a
stationary source is regulated by this
action, carefully examine the provisions
associated with the list of substances
and thresholds under §68.130 (59 FR
4478), the proposed modifications (61

FR 16598, April 15, 1996) and the stay
of implementation of the affected
provisions until the proposed
modifications are final published
elsewhere in today’s Federal Register,
and the applicability criteria in §68.10
of today’s rule. If you have questions
regarding the applicability of this action
to a particular entity, consult the person
listed in the preceding FOR FURTHER
INFORMATION CONTACT section.

The following outline is provided to
aid in reading this preamble:

I. Introduction and Background

A. Statutory Authority
B. Background
I1. Discussion of Final Rule
A. Applicability
. Program Criteria and Requirements
. Hazard Assessment
. Prevention Programs
. Emergency Response
. Risk Management Plan (RMP)
. Air Permitting
. Other Issues
111. Discussion of Comments
A. Tiering
1. Rationale
2. Program 1 vs. Program 2 and Program 3
Criteria

IOMMOO®
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Potential for Offsite Impact

Accident History

Other

Program 2 vs. Program 3 Criteria

Number of Employees

SIC Code

Site-specific, Risk-based Criteria

Accident History

Other

Program 1 Requirements

Certification of No Environmental

Impact

Signs

Emergency Response Program

Other

Program 2 Requirements

Streamlined Program

Other Regulations

Emergency Response Program

. Offsite Consequence Analysis

Worst-Case Release Scenario

Mitigation Systems

Worst-Case Release Scenario

Alternative Scenarios

Populations Affected

Number of Scenarios

Technical Guidance

Modeling Parameters

Endpoints

Meteorology

Consideration of Environmental Impact

Inclusion of Environmental Impacts

Environments to be Considered

Level of Analysis Required

Program 3 Consistency with OSHA PSM

Standard

Prevention Program

Enforcement

Exemptions

Relationship to Air Permits

General Relationship between the Part

68 and Part 70 programs

Impact of EPA’s Proposal on Air

Permitting Programs

Part 68 as an “Applicable Requirement”

under Part 70

Role of the Air Permitting Authority

Air Permit Application Contents

Air Permit Contents

Completeness Review

Interaction of the Implementing Agency

and the Permitting Authority

9. Designated Agency

10. Reopening Air Permits to Incorporate
Section 112(r) Requirements

11. Use of Air Funds

12. Other Issues

. General Definitions

. Significant Accidental Release

. Stationary Source

. Process

. Offsite

. Other Definitions

. Risk Management Plan (RMP)

. Level of Detail

. RMP Content

. Submission

. Other Issues

H. Prevention Program

I. Accident History

J. Emergency Response Program

K. Registration

L. Model Risk Management Programs

M. Implementing Agency Audits

N. Public Participation

O. Inherently Safer Technologies

PROPQOTRPWOTH
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. Coverage by Other Regulations
. General Issues
. DOT Transportation Regulations
. Other EPA Regulations
. Other Federal Regulations
. State and Local Regulations
. Industry-Specific Issues
Oil and Gas Facilities
. Retail Facilities
. Propane Retailers
Ammonia Retailers
. Refrigeration Systems
Other Operations
. Implementing Agency Delegation
. Accident Reporting
. Other Issues
. OSHA VPP
. Qualified Third Party
. Documentation
IV. Section-by-Section Analysis of the Rule
V. Required Analyses
A. E.O. 12866
B. Regulatory Flexibility Act
C. Unfunded Mandate Reform Act
D. Paperwork Reduction Act
E. Submission to Congress and the General
Accounting Office

GabhwWNEF T
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l. Introduction and Background
A. Statutory Authority

This rule is promulgated under
sections 112(r), 301(a)(1), Title V of the
Clean Air Act (CAA) as amended (42
U.S.C. 7412(r), 7601(a)(1), 7661-7661f).

B. Background

The CAA Amendments of 1990
amend section 112 and add paragraph
(r). The intent of section 112(r) is to
prevent accidental releases to the air
and mitigate the consequences of such
releases by focusing prevention
measures on chemicals that pose the
greatest risk to the public and the
environment. Section 112(r)(3)
mandates that EPA promulgate a list of
regulated substances, with threshold
quantities; this list defines the
stationary sources that will be subject to
accident prevention regulations
mandated by section 112(r)(7). EPA
promulgated its list of substances on
January 31, 1994 (59 FR 4478) (“‘List
Rule™).

As noted elsewhere in today’s Federal
Register, EPA has stayed certain
provisions of part 68 that were
promulgated as part of the List Rule.
The stayed provisions are being
addressed in amendments to the List
Rule, which were proposed in 61 FR
16598 (April 15, 1996). Therefore, EPA
has not taken final action on provisions
of the Risk Management Program rule
that apply to regulated substances,
mixtures, and stationary sources
addressed by the stayed provisions.
Final action will be deferred until EPA
takes final action on the proposed
amendments to the List Rule.

Section 112(r)(7) mandates that EPA
promulgate regulations and develop
guidance to prevent, detect, and
respond to accidental releases.
Stationary sources covered by these
regulations must develop and
implement a risk management program
that includes a hazard assessment, a
prevention program, and an emergency
response program. The risk management
program must be described in a risk
management plan (RMP) that must be
registered with EPA, submitted to state
and local authorities, and made
available to the public. On October 20,
1993, EPA published a Notice of
Proposed Rulemaking (NPRM) for the
section 112(r)(7) regulations (58 FR
54190). (For a summary of the statutory
requirements of section 112(r) and
related statutory provisions, see the
October 20, 1993, NPRM).

Following publication of the proposed
rule, EPA held four public hearings and
received approximately 770 written
comments. Because of these comments,
EPA issued a supplemental notice of
proposed rulemaking (SNPRM) on
March 13, 1995 (60 FR 13526) for
comment on: approaches for setting
different requirements for sources that
pose different levels of hazard (tiering);
worst-case releases and other hazard
assessment issues; accident information
reporting; public participation;
inherently safer approaches; and
implementation and integration of
section 112(r) with state programs,
particularly state air permitting
programs. EPA held a public hearing on
March 31, 1995, in Washington, DC, and
received more than 280 written
comments. Today’s rule reflects EPA’s
consideration of all comments; major
issues raised by commenters and EPA’s
response are briefly discussed in
Section Il of this preamble. A summary
of all comments submitted and EPA’s
response to them is available in the
Docket (see ADDRESSES).

EPA has proposed to delist explosives
from §68.130. Consequently, explosives
are not addressed in this rule. EPA had
also requested at the time of the final
List Rule comments on whether
flammable substances, when used as
fuel, posed a lesser intrinsic hazard than
the same substance handled otherwise
(59 FR 4500, January 31, 1994). The
comments submitted lacked data that
would justify a lesser level of hazard
consideration for flammable fuels;
hence, the Agency will not adopt a fuel
use exemption for purposes of threshold
quantity determination.

With today’s rule, EPA continues the
philosophy that the Agency embraced in
implementing the Emergency Planning
and Community Right-to-Know Act of
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1986 (EPCRA). Specifically, EPA
recognizes that regulatory requirements,
by themselves, will not guarantee safety.
Instead, EPA believes that information
about hazards in a community can and
should lead public officials and the
general public to work with industry to
prevent accidents. For example, today’s
rule requires covered sources to provide
information about possible worst-case
scenarios. EPA intends that officials and
the public use this information to
understand the chemical hazards in the
community and then engage in a
dialogue with industry to reduce risk. In
this way, accident prevention is focused
primarily at the local level where the
risk is found. Further, today’s rule
builds on existing programs and
standards. For example, EPA has
coordinated with Occupational Safety
and Health Administration (OSHA) and
the Department of Transportation (DOT)
in developing this regulation. To the
extent possible, covered sources will not
face inconsistent requirements under
these agencies’ rules. EPA is
encouraging sources to use existing
emergency response programs, rather
than develop a separate and duplicative
program under this rule. In addition,
today’s rule scales requirements based
on the potential risk posed by a source
and the steps needed to address the risk,
rather than imposing identical
requirements on all sources.

To accommodate the concerns of
small businesses, EPA is providing
guidance with reference tables that
covered sources can use to model the
offsite consequences of a release. EPA is
providing a model RMP guidance for the
ammonia refrigeration industry, and
will develop similar guidance for
propane handlers and drinking water
systems. As today’s rule is
implemented, EPA hopes that other
industry sectors will work with EPA to

TABLE 1—PROGRAM ELIGIBILITY CRITERIA

develop model RMPs for other
processes, thereby reducing costs for
individual sources. Finally, today’s rule
requires industry to submit RMPs
centrally in a format and method to be
determined by EPA. Working with
stakeholders, EPA will develop
mechanisms to allow industry to use
appropriate electronic technology to
register with EPA and submit RMPs. In
turn, all interested parties will be able
to access electronically the data in
RMPs. This method of submission and
access avoids a potentially significant
amount of paperwork for all involved
parties and promotes uniformity. Users
will be able to develop databases for
specific purposes and compare RMPs
for various sites across the country. In
turn, industries’ use of the data will
promote continuous improvement, for
example, through new safety
technologies. As the method for
submitting RMPs is developed, EPA
invites the participation of all
stakeholders, including industry, state
and local governments, local emergency
planning committees, environmental
groups, and the general public.
I1. Discussion of Final Rule
A. Applicability

The owner or operator of a stationary
source that has more than a threshold
quantity of a regulated substance in a
process must comply with these
requirements no later than June 21,
1999; three years after the date on which
a regulated substance is first listed
under §68.130; or the date on which a
regulated substance is first present in
more than a threshold quantity in a
process, whichever is later.

B. Program Criteria and Requirements

Under today’s rule, processes subject
to these requirements are divided into
three tiers, labeled Programs 1, 2, and 3.

EPA has adopted the term ““Program’’ to
replace the term “Tier” found in the
SNPRM to avoid confusion with Tier |
and Tier Il forms submitted under
EPCRA, also known as Title Il of the
Superfund Amendments and
Reauthorization Act of 1986 (SARA
Title I11). Eligibility for any given
Program is based on process criteria so
that classification of one process in a
Program does not influence the
classification of other processes at the
source. For example, if a process meets
Program 1 criteria, the source need only
satisfy Program 1 requirements for that
process, even if other processes at the
source are subject to Program 2 or
Program 3. A source, therefore, could
have processes in one or more of the
three Programs.

Program 1 is available to any process
that has not had an accidental release
with offsite consequences in the five
years prior to the submission date of the
RMP and has no public receptors within
the distance to a specified toxic or
flammable endpoint associated with a
worst-case release scenario. Program 3
applies to processes in Standard
Industrial Classification (SIC) codes
2611 (pulp mills), 2812 (chlor-alkali),
2819 (industrial inorganics), 2821
(plastics and resins), 2865 (cyclic
crudes), 2869 (industrial organics), 2873
(nitrogen fertilizers), 2879 (agricultural
chemicals), and 2911 (petroleum
refineries). Program 3 also applies to all
processes subject to the OSHA Process
Safety Management (PSM) standard (29
CFR 1910.119), unless the process is
eligible for Program 1. Owners or
operators will need to determine
individual SIC codes for each covered
process to determine whether Program 3
applies. All other covered processes
must satisfy Program 2 requirements.
Program requirements and differences
are illustrated on Tables 1 and 2:

Program 1

Program 2

Program 3

No offsite accident history
No public receptors in worst-case circle

Emergency response coordinated with local re-
sponders.

Process is subject to OSHA PSM.
Process is in SIC code 2611, 2812, 2819,
2821, 2865, 2869, 2873, 2879, or 2911.

TABLE

2—COMPARISON OF PROGRAM REQUIREMENTS

Program 1

Program 2

Program 3

Hazard Assessment:
Worst-case analysiS ......ccccccvveeeriivieeriieesiineeennns
5-year accident history
Management Program:

Worst-case analysis
Alternative releases
5-year accident history

Document management system

Worst-case analysis.
Alternative releases.
5-year accident history.

Document management system.
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TABLE 2—COMPARISON OF PROGRAM REQUIREMENTS—Continued

Program 1

Program 2

Program 3

Prevention Program:
Certify no additional steps needed

Emergency Response Program:

Coordinate with local responders
Risk Management Plan Contents:
Executive Summary
Registration
Worst-case data
5-year accident hiStory ...........ccccvvvienienieeninene
Certification

Safety Information
Hazard Review
Operating Procedures
Training
Maintenance
Incident Investigation
Compliance Audit

Develop plan and program

Executive SUMmMary. ......ccccccevviiniienivennienieee
Registration
Worst-case data
Alternative release data ...........c.ccceeeeerieeneennnen.
5-year accident history
Prevention program data
Emergency response data
Certification

Process Safety Information.
Process Hazard Analysis.
Operating Procedures.
Training.

Mechanical Integrity.
Incident Investigation.
Compliance Audit.
Management of Change.
Pre-startup Review.
Contractors.

Employee Participation.
Hot Work Permits.

Develop plan and program.

Executive Summary
Registration.

Worst-case data.
Alternative release data.
5-year accident history.
Prevention program data.
Emergency response data.
Certification.

The owner or operator of a covered
process must: (1) prepare and submit a
single risk management plan (RMP),
including registration that covers all
affected processes and chemicals; (2)
conduct a worst-case release scenario
analysis, review accident history, ensure
emergency response procedures are
coordinated with community response
organizations to determine eligibility for
Program 1 and, if eligible, document the
worst case and complete a Program 1
certification for the RMP; (3) conduct a
hazard assessment, document a
management system, implement a more
extensive, but still streamlined
prevention program, and implement an
emergency response program for
Program 2 processes; and (4) conduct a
hazard assessment, document a
management system, implement a
prevention program that is
fundamentally identical to the OSHA
PSM Standard, and implement an
emergency response program for
Program 3 processes.

Measures taken by sources to comply
with OSHA PSM for any process that
meets OSHA’s PSM standard are
sufficient to comply with the prevention
program requirements of all three
Programs. EPA will retain its authority
to enforce the prevention program
requirements and the general duty
requirements of CAA Section 112(r)(1).
EPA and OSHA are working closely to
coordinate interpretation and
enforcement of PSM and accident
prevention programs. EPA will also
work with state and local agencies to

coordinate oversight of worker and
public safety and environmental
protection programs.

C. Hazard Assessment

EPA has adopted the worst-case
definition proposed in the SNPRM. For
all substances, the worst-case release
scenario will be defined as the release
of the largest quantity of a regulated
substance from a vessel or process line
failure, including administrative
controls and passive mitigation that
limit the total quantity involved or the
release rate. For most gases, the worst-
case release scenario assumes that the
quantity is released in 10 minutes. For
liquids, the scenario assumes an
instantaneous spill; the release rate to
the air is the volatilization rate from a
pool 1 cm deep unless passive
mitigation systems contain the
substance in a smaller area. For
flammables, the worst case assumes an
instantaneous release and a vapor cloud
explosion.

For the final rule, EPA has adopted
the term ““alternative release scenarios”
to replace the term “‘other more likely
scenarios” found in the NPRM and
SNPRM. The non-worst-case accidental
releases for the hazard assessment
portion of the risk management plan
were presumed “more likely to occur”
and “more realistic” than the worst
case. EPA believes sources should have
flexibility to select non-worst-case
scenarios that are the most useful for
communication with the public and first
responders and for emergency response
preparedness and planning.

Catastrophic accidental releases are
typically rare events; the words ‘“more
likely” suggests certainty of occurrence.
Consequently, the scenarios other than
worst case provided in the hazard
assessment are called alternative release
scenarios. For alternative scenarios,
sources may consider the effects of both
passive and active mitigation systems.

One worst-case release scenario will
be defined to represent all toxics, and
one worst-case release scenario will be
defined to represent all flammables held
above the threshold at the source.
Additional worst-case release
scenario(s) must be analyzed and
reported if such a release from another
covered process at the source
potentially affects public receptors that
would not be potentially affected by the
first scenario. EPA recognizes that this
approach may be problematic for some
sources such as batch processors and
warehouses where use of listed
substances or inventory may vary
considerably within an RMP reporting
period. EPA suggests that owners or
operators of such processes develop a
worst-case scenario for future chemical
use and inventory based on past
practices to minimize the need for
frequent revision of their worst-case
scenario. For alternative release
scenarios, one scenario is required for
each toxic substance and one to
represent all flammable substances held
in covered processes at the source.

An endpoint is needed for the offsite
consequence analysis. Appendix A of
today’s rule lists the endpoints for toxic
substances that must be used in worst-
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case and alternative scenario
assessment. The endpoint for a toxic
substance is its Emergency Response
Planning Guideline level 2 (ERPG-2)
developed by the American Industrial
Hygiene Association (AIHA). If a
substance has no ERPG-2, then the
endpoint is the level of concern (LOC)
from the Technical Guidance for
Hazards Analysis, updated where
necessary to reflect new toxicity data.
EPA recognizes the limitations
associated with ERPG-2 and LOC values
and is working with other agencies to
develop Acute Exposure Guideline
Limits (AEGLs). When these values have
been developed and peer-reviewed, EPA
intends to adopt them through
rulemaking as the toxic endpoints for
this rule. For flammables, vapor cloud
explosion distances will be based on an
overpressure of 1 psi; for alternative
flammable releases, radiant heat
distances will be based on an exposure
of 5 kw/m2 for 40 seconds. For vapor
cloud fires and jet fires, the lower
flammability limit provided by the
National Fire Protection Association
(NFPA) or other sources shall be used.

EPA selected 1.5 meter per second
(m/s) wind speed and F atmospheric
stability class as the default worst-case
scenario meteorological conditions. If
the owner or operator has
meteorological data that show that
higher minimum wind speeds or less
stable atmospheric class conditions
existed at the source at all times in the
previous three years, then the higher
wind speed and different stability class
may be used. Alternative release
analyses may use site-specific, typical
meteorological conditions. If the owner
or operator has no data on typical
meteorological conditions, then
conditions used in the RMP Offsite
Consequence Analysis Guidance (3 m/s
and D stability), may be used. Although
EPA is providing technical guidance
and reference tables for worst-case and
alternative release scenario assessments,
owners or operators may use any
generally recognized, commercially or
publicly available air dispersion
modeling techniques, provided the
modeling parameters specified in the
rule are used.

For the hazard assessment and the
RMP, populations potentially affected
are defined as those within a circle that
has as its center the point of release and
its radius the distance to the toxic or
flammable endpoint. Owners or
operators may use Census data to define
this population, and may update those
data if they are inaccurate. EPA suggests
that owners or operators use LandView,
an electronic publication of
environmental, geographic and

demographic information published by
EPA and the Bureau of Census. The
presence of schools, hospitals, other
institutions, public arenas, recreational
areas, and large commercial and
industrial developments that can be
identified on street maps within this
circle must be noted in the RMP, but the
number of people occupying them need
not be enumerated. The presence of
environmental receptors within this
circle must also be listed. EPA has
defined environmental receptors as
natural areas such as national or state
parks, forests, or monuments; officially
designated wildlife sanctuaries,
preserves, refuges, or areas; and Federal
wilderness areas, that can be exposed to
an accidental release. All of these can be
identified on local U.S. Geological
Survey maps or maps based on USGS
data.

The five-year accident history will
cover all accidents involving regulated
substances, but only from covered
processes at the source that resulted in
serious on site or certain known offsite
impacts in the five years prior to the
submission of each RMP. EPA has
replaced the definition of significant
accidental release with specific
definitions of the types of releases to be
covered under each of the specific
requirements previously associated with
this definition.

D. Prevention Programs

EPA has retained the management
system requirement proposed in the
NPRM, but only for Program 2 and 3
processes. EPA has moved the
management system requirement from
the prevention program section to the
general requirements section because it
should be designed to oversee the
implementation of all elements of the
risk management program. The owner or
operator must designate a qualified
person or position with overall
responsibility for the program and
specify the lines of authority if
responsibility for implementing
individual requirements is assigned to
other persons or positions.

In the SNPRM, EPA proposed a
Program 2 prevention program that
covered training, maintenance, safety
precautions, and monitoring, but did
not specify any particular actions. EPA
solicited comment on whether specific
prevention activities should be required
for Program 2 sources, such as any of
the specific activities initially proposed
in the NPRM. For today’s rule, EPA has
developed seven specific elements for
the Program 2 prevention program:
safety information (§ 68.48), hazard
review (8§ 68.50), operating procedures
(868.52), training (8§ 68.54), maintenance

(8 68.56), compliance audits (8 68.58),
and incident investigation (8 68.60).
Most Program 2 processes are likely to
be relatively simple and located at
smaller businesses. EPA believes
owners or operators of Program 2
processes can successfully prevent
accidents without a program as detailed
as the OSHA PSM, which was primarily
designed for the chemical industry. EPA
combined and tailored elements
common to OSHA’s PSM and EPA’s
NPRM to generate Program 2
requirements and applied them to non-
petrochemical industry processes. EPA
is also developing model risk
management programs (and RMPs) for
several industry sectors that will have
Program 2 processes. These model
guidances will help sources comply by
providing standard elements that can be
adopted to a specific source. EPA
expects that many Program 2 processes
will already be in compliance with most
of the requirements through compliance
with other Federal regulations, state
laws, industry standards and codes, and
good engineering practices.

The Program 3 prevention program
includes the requirements of the OSHA
PSM standard, 29 CFR 1910.119 (c)
through (m) and (o), with minor
wording changes to address statutory
differences. This makes it clear that one
accident prevention program to protect
workers, the general public, and the
environment will satisfy both OSHA
and EPA. For elements that are in both
the EPA and OSHA rules, EPA has used
OSHA's language verbatim, with the
following changes: the replacement of
the terms “*highly hazardous substance,”
“employer,” “‘standard’ and “‘facility”
with “‘regulated substance,” “owner or
operator,” *‘part or rule,” and
““stationary source’’; the deletion of
specific references to workplace impacts
or to “‘safety and health;”’ changes to
specific schedule dates; and changes to
references within the standard. The
“safety and health’” and *“‘workplace
impacts” references occur in OSHA'’s
PSM standard in process safety
information (29 CFR 1910.119 (d)(2)(E)),
process hazards analysis (29 CFR
1910.119(e)(3)(vii)), and incident
investigation (29 CFR 1910.119(m)(1)).
These changes are designed to ensure
that OSHA retains its oversight of
actions designed to protect workers
while EPA retains its oversight of
actions to protect public health and the
environment and to remove possible
interpretations that certain elements of
process safety management fail to
account for offsite impacts. Commenters
were particularly concerned about the
phase-in of process hazard analyses
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(PHAS). Under the final rule, PHAs
conducted for OSHA are considered
adequate to meet EPA’s requirements.
They will be updated on the OSHA
schedule (i.e., by the fifth anniversary of
their initial completion). This approach
will eliminate any need for duplicative
analyses. Documentation for the PHA
developed for OSHA will be sufficient
to meet EPA’s purposes.

EPA anticipates that sources whose
processes are already in compliance
with OSHA PSM will not need to take
any additional steps or create any new
documentation to comply with EPA’s
Program 3 prevention program. Any
PSM modifications necessary to account
for protection of public health and the
environment along with protection of
workers can be made when PSM
elements are updated under the OSHA
requirements. EPA has modified the
OSHA definition of catastrophic release,
which serves as the trigger for an
incident investigation, to include events
“that present imminent and substantial
endangerment to public health and the
environment.” As a result, this rule
requires investigation of accidental
releases that pose a risk to the public or
the environment, whereas the OSHA
rule does not. EPA recognizes that
catastrophic accidental releases
primarily affect the workplace and that
this change will have little effect on
incident investigation programs already
established. However, EPA needs to
ensure that deviations that could have
had only an offsite impact are also
addressed.

E. Emergency Response

EPA has adopted the emergency
response requirements found in the
statute, without additional specific
planning requirements beyond those
necessary to implement the statute. This
action is consistent with the Agency’s
effort to develop a single Federal
approach for emergency response
planning. The Presidential Review of
Federal release prevention, mitigation,
and response authorities (required
under section 112(r)(10) of the Clean Air
Act) found that there is seldom harmony
in the required formats or elements of
response plans prepared to meet various
Federal regulations. Accordingly, EPA
has committed not to specify new plan
elements and/or a specific plan format
in today’s rule beyond those that are
statutorily required. EPA believes that
plans developed to comply with other
EPA contingency planning requirements
and the OSHA Hazardous Waste and
Emergency Operations (HAZWOPER)
rule (29 CFR 1910.120) will meet most
of the requirements for the emergency
response program. In addition, EPA and

other National Response Team agencies
have prepared Integrated Contingency
Plan Guidance (““one plan”) (NRT, May
1996). The NRT and the agencies
responsible for reviewing and approving
federal response plans to which the one
plan option applies agree that integrated
response plans prepared in the format
provided in this guidance will be
acceptable and be the federally
preferred method of response planning.
An emergency response plan that
includes the elements specified in this
guidance can be used to meet the
requirements in today’s rule. The final
rule also provides relief for sources that
are too small to respond to releases with
their own employees; these sources will
not be required to develop emergency
response plans provided that
procedures for notifying non-employee
emergency responders have been
adopted and that appropriate responses
to their hazards have been addressed in
the community emergency response
plan developed under EPCRA (42 U.S.C.
11003) for toxics or coordinated with
the local fire department for
flammables.

F. Risk Management Plan (RMP)

Owners or operators must submit
their first RMP by the date specified in
§68.10. After the RMP is submitted,
changes at the source may require
updates to the RMP other than the
standard update every five years. If a
new substance or new process is added,
the RMP will need to be revised and
submitted by the date the substance is
first in the process above the threshold
quantity. If changes to processes require
revised hazard assessments or PHAs, or
if a process changes Program level, the
source must submit a revised RMP
within six months.

EPA intends that the RMP will be
submitted in a method and format to a
central point as specified by EPA.
States, local entities including local
emergency planning committees
(LEPCs), and the public will be able to
access all RMPs electronically. This
process will relieve states and local
entities of the burden of filing
documents and providing public access
to them without limiting these agencies’

or the public’s access to the information.

The RMP is a multi-purpose
document. The CAA requires that the
RMP indicate compliance with the
regulations and also include the hazard
assessment, prevention program, and
emergency response program. EPA is
mandated to develop a program for
auditing RMPs and requiring revisions,
where appropriate. The RMP, therefore,
must include enough data to allow the
implementing agency to determine,

through review of the RMP, whether the
source is in compliance with the rule.
EPA, however, believes that the RMP
must serve another function; to provide
information to the public in a form that
will be understandable and will
encourage the public to use the
information to improve the dialogue
with sources on issues related to
prevention and preparedness.

To meet both of these purposes, the
RMP will consist of the source’s
registration; an executive summary that
will provide a brief description of the
source’s activities as they relate to
covered processes and program
elements; and data elements that
address compliance with each of the
rule elements. While the public and
implementing agencies could make use
of all sections of the RMP, the executive
summary will provide text descriptions
and give the source a chance to explain
its programs in a format that will be
easy for communities to read and
understand. The data elements will
provide the implementing agency with
the basic data it needs to assess
compliance without asking for detailed
documentation. The Agency is
considering development of an RMP
form where the data elements of the
form would provide the implementing
agency with the basic data it needs to
assess compliance without asking for
detailed documentation. All data
elements would be checkoff boxes, yes/
no answers, or numerical entries.

This approach will provide data that
anyone can download or search. States,
communities, trade associations, or
public interest groups may want to use
the data or a subset of the data to create
databases that allow them to compare
sources in the same industry or same
area. For example, a local entity will be
able to download data from all reporting
sources that are similar to ones in its
community to determine whether the
guantities stored and process controls
used are typical. The information will
provide the public with data that will
enhance their dialogue with sources. It
will also help sources and trade
associations to understand practices in
their industries and identify practices
that could be used to reduce risks. The
risk management program
documentation will remain at the source
and will be available for review by EPA
and the implementing agency.

G. Air Permitting

The SNPRM discussed the
relationship between section 112(r) and
CAA air permitting requirements for
sources subject to both provisions.
Under the CAA, air permitting
authorities must ensure that sources are
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in compliance with applicable
requirements to issue a permit. Because
section 112(r) is an applicable
requirement, EPA has identified in the
final rule the permit conditions and the
actions owners or operators and air
permitting authorities must take to
ensure compliance. The permit must
identify part 68 as an applicable
requirement and establish conditions
that require the owner or operator of the
source to submit either a compliance
schedule for meeting the requirements
of part 68 by the date specified in
§68.10(a) or, as part of the compliance
certification submitted under 40 CFR
70.6(c)(5), a certification statement that,
to the best of the owner or operator’s
knowledge, the source is in compliance
with all requirements of this part,
including the registration and
submission of the RMP. The owner or
operator must also submit any
additional relevant information
requested by the air permitting authority
or designated agency to ensure
compliance with the requirements of
this section. If a permit is already issued
that does not contain the provisions
described above, then, the owner or
operator or air permitting authority shall
initiate permit revision or reopening
according to the procedures in 40 CFR
70.7 or 71.7 to incorporate the terms and
conditions as described above. EPA also
allows the state to assign the authority
to implement and enforce these
requirements to another agency or
agencies (the ““designated agency’’) to
take advantage of resources or accident
prevention expertise that might be
available in these other agencies.
Finally, the air permitting authority or
designated agency must: (1) Verify that
the source owner or operator has
registered and submitted an RMP or a
revised plan when required; (2) verify
that the source owner or operator has
submitted the proper certification or
compliance schedule; (3) for some or all
sources, use one or more mechanisms
such as, but not limited to, a
completeness check, source audits,
record reviews or facility inspections to
ensure that permitted sources are in
compliance; and (4) initiate enforcement
action, based on the requirements of this
section, as appropriate.

H. Other Issues

In the SNPRM, EPA discussed three
other issues raised by commenters:
accident information reporting, public
participation, and inherently safer
technologies. EPA has decided not to
develop any requirements related to
these issues at this time. Although EPA
continues to believe that accident
reports that provide more detail on the

causes and impacts of accidents could
be useful, the Agency has decided to
limit such reporting required under this
rule to the five-year accident history
mandated by the CAA. When necessary,
EPA will use its authority to investigate
individual accidents and to seek
additional information to the extent
authorized by CAA section 114 (i.e., to
determine compliance with this rule
and CAA section 112(r)(1), to support
further rule development, and to assist
research on hazard assessment).

Secondly, the Agency encourages
sources, the public, and local entities to
work together on accident prevention
issues, but believes that the wide variety
and large number of sources subject to
this rule make any single mandatory
approach to public participation
inappropriate. RMP information should
be used as the basis for dialogue
between the community and sources on
accidental release prevention, risk
reduction and preparedness for
emergency response. Industry and the
public should continue to use the LEPC
as a mechanism for this dialogue.

Finally, EPA does not believe that a
requirement that owners or operators
conduct searches or analyses of
alternative process technologies for new
or existing processes will produce
significant additional benefits. Many
commenters, including those who
support these analyses, indicated that
an assessment of inherently safer design
alternatives has the most benefit in the
development of new processes. Industry
generally examines new process
alternatives to avoid the addition of
more costly administrative or
engineering controls associated with a
design that may be more hazardous in
nature. Although some existing
processes may be judged to be
inherently less safe than others, EPA
believes most of these processes can be
safely operated through management
and control of the hazards without
spending resources searching for
unavailable or unaffordable new process
technologies. Application of good PHA
techniques often reveals opportunities
for continuous improvement of existing
processes and operations without a
separate analysis of alternatives. EPA
encourages owners or operators to
continue to examine and adopt viable
alternative processing technologies,
system safeguards, or process
modifications to make new and existing
processes and operations inherently
safer. Through the process and
prevention program information in the
RMP, sources can demonstrate, and
users of the RMP information can
observe and promote, progress toward
safer processes and operations.

EPA is considering the development
of incentives and awards to stimulate
inherently safer alternative research and
development, public outreach and
education, and risk communication
efforts. The Agency welcomes ideas and
participation in this effort.

I11. Discussion of Comments

EPA received 1220 comments,
including 180 relevant comments
submitted for the List Rule, 757
comments on the NPRM, and 283
comments on the SNPRM. The
commenters represented 92 chemical
manufacturers, 81 other chemical users,
111 petroleum industry companies, 174
industry trade associations, 40 other
trade associations, 58 agricultural
supply retailers, 102 propane retailers,
132 explosives users, 29 water treatment
facilities, 26 utilities, 66 state agencies,
63 local governments, 8 other Federal
agencies, 52 academics and consultants,
61 environmental groups, 6 labor
unions, and 31 private citizens. The
remaining 88 letters were requests for
extensions of the comment period,
interim or duplicate sets of comments,
or had been sent to the incorrect docket.
The major issues raised by the
commenters are briefly addressed
below; a complete presentation of the
Agency’s response to the comments
received on this rulemaking is available
in the Risk Management Program Rule:
Summary and Response to Comments in
the docket (see ADDRESSES).

Many commenters requested that
EPA’s list be identical to OSHA'’s list of
highly hazardous substances and no
thresholds should be less than OSHA's.
These comments were addressed in the
final list rule (59 FR 4478; January 21,
1994) and background material related
to these issues is available in docket
number A—91-74 (see ADDRESSES).

A. Tiering

Commenters on the NPRM suggested
that EPA create different levels of
requirements for sources that pose
different risks. In the SNPRM, EPA
proposed three tiers: a low hazard tier
for sources whose worst-case release
would not affect any public or
environmental receptors of concern; a
medium hazard tier for sources that
were not eligible or covered by the low
or high hazard tiers; and a high hazard
tier based on either industry sector
accident history and number of
employees or simply based on the
number of employees. Generally,
commenters were concerned that all
processes at a source would need to be
eligible for Program 1 before any process
could be. EPA has revised the rule to
clarify that eligibility for any tier



Federal Register / Vol. 61, No. 120 / Thursday, June 20, 1996 / Rules and Regulations

31675

(Program) is based on process criteria,
not source. If a process meets Program
1 criteria, the owners or operators need
only meet Program 1 requirements for
that process even if other processes at
the source are subject to Program 2 or
Program 3.

1. Rationale. Only 2 of the 57
commenters opposed tiering arguing
that the CAA mandates that all covered
sources be required to complete a full
prevention program and that Congress
had considered and rejected
exemptions. One commenter argued that
EPA had already accounted for
“differences in size, operations,
processes, class and categories of
sources” in developing the list and
thresholds. Most commenters supported
tiering as an appropriate way to
recognize different levels of risks and to
allow sources and emergency
responders to focus on the highest risk
processes.

EPA disagrees that the CAA requires
all covered processes to comply with
the same detailed risk management
program. EPA listed regulated
substances because of their inherent
hazards, such as toxicity and volatility.
EPA did not consider, nor does the CAA
indicate that it may consider,
“differences in size, operations,
processes, class and categories of
sources” in selecting chemicals or
setting thresholds. In establishing
section 112(r)(7) requirements, however,
Congress clearly recognized that a “‘one-
size-fits-all”” approach may not be
appropriate for these regulations and
directed EPA to consider these factors in
the development of the accident
prevention regulations. Furthermore,
EPA strongly disputes the assertion that
it has exempted any source from
regulation by creating different
programs for different sources. As noted
below, all covered processes will be
addressed in RMPs that contain hazard
assessment, prevention, and response
information, as required by statute.

2. Program 1 vs. Program 2 and
Program 3 Criteria. Commenters
generally supported Program 1 for low-
risk sources, but argued that few, if any,
sources would qualify because the
requirements were too stringent.

a. Potential for Offsite Impact.
Commenters generally agreed that
sources that can demonstrate no offsite
impact should be eligible for Program 1,
but only public health should be
considered, not environmental impacts.
Others stated that only sources posing a
threat of ““‘considerable’” impacts should
not be eligible for Program 1. One
commenter stated that EPA’s worst-case
scenario is unrealistic and its use as a
Program 1 trigger is unreasonable. Other

commenters want EPA to allow site-
specific modeling for the offsite
consequence analysis, rather than look-
up tables.

In today’s rule, EPA specifically
allows owners or operators to use site-
specific air dispersion modeling for
their offsite consequence analyses. EPA
disagrees that offsite impacts should be
limited to ““considerable’” impacts.
When offsite impacts are possible, it
may be reasonable to implement some
additional measures to reduce
accidental releases, especially when the
burden of measures such as additional
training or safety precautions is low.
Programs 2 and 3 provide flexibility to
allow source-specific consideration of
the appropriate level of effort. Program
1 requires no additional prevention
measures, which is only categorically
justifiable if such measures would not
reduce offsite impact. It is reasonable to
couple a no impact criterion with a
conservative worst-case scenario to
conclude categorically the public would
not benefit from additional prevention
measures. If no impact can be
demonstrated for a conservative worst-
case release, then no impact is likely to
occur for any other release event, and
the process could be judged to pose a
low threat to the surrounding area.

EPA has decided that potential impact
on environmental receptors resulting
from a worst-case scenario will not be
a criterion to determine eligibility for
Program 1. EPA agrees that very little,
if any, data exist on the potential acute
environmental impacts or
environmental endpoints associated
with listed chemicals upon accidental
release. In addition, the offsite
consequence distances estimated using
human acute toxicity or overpressure
effects may not be directly relevant to
environmental effects. However, owners
or operators will be required to
document in the RMP the presence of
such receptors within the distance
determined for the worst case. EPA
believes that natural resource agencies
and the public will be able to benefit
from the environmental receptors
information in the RMP in discussions
with the source.

b. Accident History for Program 1.
Many commenters objected to accident
history as a Program 1 criterion, arguing
that a process that had a significant
accidental release in the previous five
years may have been changed to reduce
or eliminate future events and public
impact. Several commenters suggested
that such processes that otherwise meet
Program 1 criteria should remain
eligible, but be required to justify and
document the changes. Some
commenters also objected to EPA’s

proposed definition of significant
accidental release, arguing that many
companies and emergency responders
conservatively evacuate or shelter-in-
place during minor incidents. Under the
proposed definition, these actions
disqualify a process from Program 1
even if there were no offsite impacts.
Some commenters stated that the
accident history provision was
unnecessary because, by definition, a
Program 1 process is not capable of an
accidental release that could affect
public receptors.

EPA has decided to retain the
accident history criterion for Program 1
processes, excluding events with
evacuations and shelterings in place,
and to drop the definition of significant
accidental release. Program 1 eligibility
is not a one-time exercise; owners or
operators must certify in each RMP that
no qualifying releases have occurred
since the previous RMP submission and
provide current worst-case release data
indicating no offsite impacts are
anticipated in the future. Program 1
criteria and accident history provide
owners or operators an opportunity to
demonstrate to the community ongoing
excellence in accident prevention and
an incentive to search for and
implement ways, such as inventory
reduction, to reduce the potential for
offsite impacts associated with large
scale accidental releases. Further, the
unique circumstances surrounding past
accidents can provide a reality check on
the theoretical modeling and worst-case
scenario claims used for the offsite
consequence assessment and serve to
verify that administrative controls and
passive mitigation measures work as
intended. EPA decided to delete public
evacuations or shelterings-in-place as
criteria for Program 1 eligibility. EPA is
that inclusion of these criteria in
Program 1 eligibility may create a
perverse incentive not to report releases
and it may encourage sources and local
emergency officials to take more
chances during an event when there
may be potential exposures that do not
rise to the endpoint specified in this
rule but would otherwise be worthy of
precautionary actions by the source or
by local officials. If the evacuation or
sheltering takes place because of a
concern for public exposure to an
endpoint as specified in this rule, then
public receptors necessarily would be
under the worst case distance and the
process would not be eligible for
Program 1 under the criteria of the rule.
Owners or operators of processes that
meet Program 1 eligibility requirements
are required to report a 5 year accident
history for that process. If local
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emergency planners, first responders or
the public have concerns about
processes in Program 1 because of a past
evacuation or sheltering-in-place event,
then mechanisms under EPCRA could
be used to gather more information from
the source about its prevention program
(such as EPCRA sections 302(b)(2)
[designation of a facility if it does not
already handle extremely hazardous
substances listed under section 302] and
303(d)(3) [provision of information to
the emergency planning committee])
and involve the source in emergency
planning. Sources and local first
responders should be discussing
evacuation and sheltering-in-place
criteria and decisions as part of
emergency response planning.

c. Other. Many commenters asked that
specific industries such as ammonia
refrigeration, retail fertilizer outlets, all
flammables, and all non-PSM sources be
assigned to Program 1. EPA disagrees
because each source has unique
surroundings that must be considered in
the worst-case assessment and each
source must demonstrate favorable
accident history. All ammonia
refrigeration units covered by this rule
are already subject to OSHA PSM; many
of these have had accidents that affected
the community and should be required
to complete the requirements of the
hazard assessment and emergency
response program and provide the
community with full RMP information.
According to the industry, a typical
ammonia fertilizer retailer handles 200
tons of ammonia. Some retailers may be
very geographically isolated and can
qualify for Program 1, but EPA expects
that most will be subject to Program 2.
Given the large quantity of ammonia
involved, EPA considers it important
that the community have information on
offsite consequences from these sources
and that the owner or operator takes the
necessary steps to address accidental
release prevention and emergency
response.

EPA expects that some sources
handling flammables will qualify for
Program 1 because the distancetoa 1
psi overpressure is generally less than
distances to toxic endpoints.
Nonetheless, those sources handling
flammables in sufficient quantity to
generate a potential offsite impact
should provide the community with
information on hazards and address
prevention and response steps. Many
sources handling flammables are
already subject to PSM; the only
additional steps required under this rule
are completion of the hazard assessment
and emergency response programs and
submission of an RMP.

EPA does not agree that non-PSM
sources should be assigned to Program
1. Many of these sources could have an
accidental release that can affect the
community. OSHA exempted retailers
because they are covered by other
OSHA or state regulations that address
workplace safety, not because they are
incapable of having offsite impacts. All
retailers are in Program 2 unless they
can meet Program 1 criteria; thus, they
should be taking prevention steps and
will be providing the community with
information. Compliance with other
existing Federal and state programs may
satisfy many Program 2 prevention
requirements, thereby limiting the
burden. In addition, EPA expects to
develop model risk management
programs for these sectors. Public
sources in states without delegated
OSHA programs are not covered by
OSHA PSM because OSHA is barred by
law from regulating them. Nonetheless,
these sources may pose a threat to the
community. Today’s rule places these
sources in Program 2.

3. Program 2 vs. Program 3 Criteria. In
the SNPRM, EPA'’s preferred approach
assigned sources to Program 3 based on
SIC code and number of employees;
sources in specified SIC codes with 100
or more full-time employees (FTE)
would have been subject to the full
program in 3 years; sources in a subset
of these SIC codes with 20 to 99 FTEs
would have been subject to the full
program in 8 years. The alternative was
to impose the full program on all
sources with more than 100 FTEs. Most
SNPRM commenters submitted
suggestions and arguments about this
approach.

a. Number of Employees. Only two
commenters supported using the
number of employees as the sole
criterion, arguing it would be the easiest
approach to implement with the greatest
amount of industry participation.
Commenters opposed it because the
number of employees proposed does not
reliably correlate with risk, hazard, or
quantity on site, and because it could
act as an incentive to reduce
employment. In addition, some
commenters stated that smaller sources
may have fewer resources to manage
hazards and, therefore, may pose a
greater risk to the public.

EPA agrees and has deleted the
number of employees as a Program 3
criterion. Although size of a source in
the manufacturing sectors may be
related to the quantities on site and
complexity of the processes, many other
sources may have similar characteristics
with fewer employees. Complexity is
more directly associated with the type
of industry (i.e., SIC code) than with

number of employees; a highly
automated process may involve fewer
employees and be more complex than a
more labor intensive process. Quantity,
if relevant, can be directly measured
rather than indirectly by number of
employees. In addition, EPA was
concerned that the data on which the
Agency based its proposed approach
may not be representative of all
accidental releases. These data, drawn
from reports to the National Response
Center and EPA regions, appear to
indicate that larger sources have more
and larger accidental releases than do
smaller sources. This finding, however,
may in part reflect different levels of
reporting, rather than different levels of
accidents. Both Federal and state
officials report that the number of
releases has risen in recent years as
more sources learn about their reporting
obligations. EPA has decided that,
because the processes within the SIC
codes basically handle the same
chemicals in the same way, smaller
sources should not be moved to a
different Program based on the number
of employees.

b. SIC Code. Fifty-seven commenters,
particularly those in the oil industry,
utilities, and public systems, supported
the use of SIC codes based on accident
history; 28 commenters opposed it.
Supporters argued that industry
accident records represented a
reasonable criterion for identifying high-
risk sources. If an entire industry has a
long history without accidental release,
it may indicate that the materials
handled and handling conditions
generate a smaller potential for serious
releases or that the industry is
effectively controlled by government or
industry standards. Some commenter